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This is the second of a multi-part article on the law of promotions in public safety agencies. 

Part One discussed vacancies. Part Three will focus on discrimination claims. 

 

 Law schools do not teach lawyers how to construct candidate selection exams. Moreover, 

the Constitution does not inhibit superiors from making poor choices or judgments. [1] 

The courts are not well suited for such challenges. 

 

 Introduction 
 

A state supreme court justice wrote that “Leadership and character are hard qualities to 

determine purely through testing. I doubt if they can be.” [2] But he added that “Until other 

legal criteria are written into the law, we will have to enforce the current law.” 

 

The creation of job-related, non-discriminatory promotional exams requires multiple skills 

in adult education, testing techniques, psychology and the law. This article addresses 

selected legal considerations. 
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 Assessment procedures 
 

Assessment procedures are an alternative or in addition to multiple choice and essay 

examinations. In many cases, minority candidates score higher on the assessment portion 

than on the written portion of promotional exams.  

 

The Eighth Circuit noted, in the case of a contested firefighter promotional exam, that if the 

written portion of the test alone is considered, the selection rate for blacks would only be 

20% that of whites. But if only the assessment center portion is considered, the black 

selection rate would be 54% that of whites. 

 

The panel noted that a fire captain’s job is a physical, hands-on job. “It involves complex 

behaviors, good interpersonal skills, the ability to make decisions under tremendous 

pressure, and a host of other abilities none of which is easily measured by a written, multiple 

choice test.” In addressing that issue, the EEOC has recognized that written answers may not 

adequately measure a candidate’s performance skills under field conditions. The appellate 

panel wrote:  
 

“ ... candidates may be very proficient at assessing the scene of a fire and issuing the 

appropriate oral orders but ineffectual in communicating those orders in writing. ...  
 

“Paper-and-pencil tests of ... ability to function properly under danger (e.g., 

firefighters) generally are not close enough approximations of work behaviors to 

show content validity.”   
 

Firefighters Institute for Racial Equality v. City of St. Louis, #79-1435, 616 F.2d 350 (8th 

Cir. 1980); certiorari denied, 452 U.S. 938 (1981), citing the EEOC Revised Uniform 

Guidelines, Question and Answer No. 78, 44 Fed. Reg. 12005 (1979). 
  

 

 Problem of subjectivity 

 

The Arkansas Supreme Court has noted that the difficulty with oral examinations is they fail 

to provide any method by which the grading of the examiners can be given even a 

perfunctory review.  The justices wrote: 

 

“The oral exam and departmental evaluation must be conducted so that some 

reasonable means for judicial review is possible to insure that the examiners have not 

been guided entirely by their own subjective discretion.  
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“That would require, at a minimum, some prior conceptions of the qualifications for 

the position being filled, the ideal responses to the questions posed and some 

memorandum of the results besides scores. The departmental evaluation, too, must 

reflect more than simply the conclusions of the supervisors.”  
 

Bennett v. Blytheville Civil Service Cmsn., #87-21, 293 Ark. 136, 733 S.W.2d 414 (1987). 

 

A New Jersey appellate court was more forgiving. It upheld a standardless oral examination 

process used for promotions.  Fairness does not require recorded responses, uniform 

guidelines for interviewers, or an answer key, they held. 

 

A rejected candidate for promotion to police sergeant sued for injunctive relief.  He claimed 

the selection procedure was arbitrary and capricious because of  
 

(1) the importance placed on the oral interview,  

(2) the subjective nature of oral examinations,  

(3) the fact the evaluators did not have an answer key for the questions posed, and 

(4) the interviews were not recorded.    

 

Candidates were ranked by their scores in four categories, weighted as follows: 
 

     10% Seniority 

     20% Education 

     30% Written Examination 

     40% Oral Examination 
 

The oral interview consisted of 27 questions that were designed to reveal six components: 
 

     Comprehensive and presentation oral communications skills. 

     Maturity in judgment. 

     Interest in law enforcement. 

     Supervisory and administrative ability. 

     Knowledge of community demographics and township government. 

     Understanding of management practices, rules, policies and procedure. 

 

All candidates were questioned by the same interviewing panel, to avoid variances between 

panels condemned by a prior appellate decision [3]. 

 

The appellate court rejected his appeal, 2-to-0.  The opinion noted “subjective elements 

http://www.aele.org/law/2010all11/293_Ark_136.pdf
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would appear to be inherent in all oral examinations seeking supervisory and personality 

traits, and their presence may not be viewed as fatal,” citing earlier precedent.   

 

The absence of an “answer key” did not invalidate the judgment of the interviewing panel.  

The questions “were not designed to elicit correct responses only.”  The answers revealed a 

candidate’s maturity in judgment, plus cognitive and verbal skills. 

 

The court wrote that although it would have been helpful to record the responses, principles 

of fairness do not require examiners to do so, citing Kelly v. Civil Service Cmsn., 181 A.2d 

745 (N.J. 1962).   

 

Neither should an oral exam be set aside because of an absence of uniform guidelines or 

standards, the court added.  Burke v. Twp. of Franklin, 261 N.J.Super. 592, 619 A.2d 643 

(1993).  

 
 

 Rounding or banding of test scores 
 

Rounding simply means removing one or more decimal points to the nearest preceding 

number.  It can have the effect of increasing a pool by ten times or more. 

 

In Connecticut, the state’s Supreme Court overturned New Haven’s process of “rounding” 

promotional scores because it defeated the “Rule of Three,” as required by law, and 

artificially created a larger pool of eligible candidates. Kelly v. City of New Haven, #SC 

17331, 881 A.2d 978, 275 Conn. 580, 2005 Conn. Lexis 345 (2005). 

 

In a separate action in federal court, two New Haven sergeants won $385,000 in 

compensatory and $500,000 in punitive damages, for being passed over in retaliation for 

bringing legal actions challenging the promotional process. Kelly v. Wearing, 

#3:02-cv-1120, PACER Doc. 99 (D. Conn. 2004). 

 

In Massachusetts, civil service test examiners could round-off scores to nearest whole 

number to create larger pool of candidates. However, the city was not required to pick from 

the three highest scoring candidates. Ash v. Police Cmsnr. of Boston, 418 N.E.2d 622 (Mass. 

App. 1981). 

 

Banding refers to the practice of assigning the same value to clusters of nearly-similar 

scores.  Educational letter scores such as A+ though F are a form of banding.  Cluster 

http://www.aele.org/law/2010all11/619_A2d_643.pdf
http://www.jud.state.ct.us/external/supapp/Cases/AROcr/CR275/275CR140.pdf
http://www.findforms.com/pdf_files/ctd/19241/99.pdf
http://www.aele.org/law/2010all11/418_NE2d_622.pdf
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banding was approved as an appropriate remedy in Title VII discrimination actions by the 

Second Circuit. Bridgeport Guardians v. City of Bridgeport, #90-7814, 933 F.2d 1140 (2nd 

Cir. 1991). Some non-majority promotional candidates, who were unsuccessful after 

banding, have complained that they were “cluster fucked.” [4] 

 

Banding allowed the SFPD to promote a higher percentage of minorities than would have 

been promoted under a strict order system.” The Ninth Circuit wrote that a band is a 

statistically derived confidence range. It considers minor differences in numerical scores as 

“statistically insignificant due to measurement error inherent in scoring.”   

 

Moreover, the panel found that small variances in test scores are unable to “reliably predict 

differences in job performance.” The court rejected the argument that banding violates the 

Equal Protection Clause.  Although the city selected minority candidates within a band for 

promotion, this remedied past practices that were previously adjudged as discriminatory. 

Officers for Justice v. Civil Serv. Cmsn., #92-15189, 979 F.2d 721 (9th Cir. 1992).  

 
 

 Secrecy of exams 

 

There are several issues that courts have addressed.  
 

1. Is a candidate entitled to obtain a copy of the written exam that he or she took? 

2. Is a candidate entitled to inspect the notes and worksheets of oral assessors? 

3. May a civil service board or commission voluntarily release test questions or assessor 

notes? 
 

As for the first question, a Colorado court held that a police officer was entitled to review the 

sergeant’s exam, which he failed. The civil service commission lacked a good reason to deny 

him access under the state’s open records act. In re Request for Access; Civil Serv. Cmsn. v. 

Pinder, 795 P.2d 1368 (Colo. App. 1990). 

 

A contrary view was reached in Michigan. A county sheriff did not violate the state’s 

Employment Relations Act by refusing to supply the police union with copies of written 

promotional examination. The test was an ongoing examination procedure that would be 

completely destroyed if test questions were given to union. Kent Co. Sheriff and Kent Co. 

Dep. Sheriff’s Assn., #C89-D-100, 3 MPER (LRP) P21,008, 1989 MPER (LRP) Lexis 144 

(Mich. Emp. Rel. Cmsn. 1989). 

 

http://scholar.google.com/scholar_case?case=11331664374952608507
http://ftp.resource.org/courts.gov/c/F2/979/979.F2d.721.91-16519.html
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As for the second question, a California appellate court ruled that promotional candidates 

were not entitled to see the worksheets of interviewing panels. Secrecy is an important 

concept that promotes integrity in the oral examination process. The panel wrote: 
 

“To be effective, examination material must remain secure and confidential.  The 

manner in which we test is one of sampling knowledges and abilities.  The sampling 

concept is based on the idea that if a candidate knows the correct answer to the 

questions asked, then the candidate also knows related information. 
 

“If the candidate has access to the rating standards evaluated in an oral interview, the 

sampling concept is no longer valid, and the evaluation would no longer measure the 

candidate's abilities in relations to the job. 
 

“If a candidate has advance knowledge as to the rating standards, the candidate would 

have an opportunity to embellish or even fabricate his/her background.” 
 

 Brutsch v. City of Los Angeles, 3 Cal.App.4th 354, 4 Cal.Rptr.2d 456.  

 

Ohio has addressed the third question. Although state law does not require a civil service 

commission to allow police examinees to inspect and protest their exams, “it does not mean 

they cannot.” Unless prohibited by law, a commission may adopt appellate procedures for 

unsuccessful promotional candidates. Ohio ex rel. Fern v. Cincinnati, #C-040570, 161 Ohio 

App.3d 804, 832 N.E.2d 106, 2005 Ohio 3168, 2005 Ohio App. Lexis 2950 (2005). 

 
 

 Qualifications of examiners 

 

A Florida arbitrator held that a person assigned to administer the practical skills portion of a 

firefighters’ promotional exam does not have to be certified in those skills, and need not have 

taken the exam himself. He rejected the union’s argument that an assistant fire chief was not 

qualified to give the exam.  

 

The arbitrator wrote that “a person does not have to be certified in a given area, nor have 

taken an exam, to administer it to candidates in an appropriate manner.” City of Fort Myers 

and the SW. Fla. Prof. Firefighters L-1826, FMCS Case #02/08075, 117 LA (BNA) 1441 

(Howell, 2002). 

 

 Summary 
 

1. Assessment centers are able to measure tactical response skills not measurable with 

http://www.aele.org/law/2003FPAPR/ft-myers.html
http://www.aele.org/law/2003FPAPR/ft-myers.html
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multiple-choice written exams.  

2. Although assessors can be racially or gender biased, minorities and women often score 

higher on the assessment portion of an exam.  

3. Rounding scores is acceptable, unless civil service laws require the promotion of the 

highest-scoring candidate, or the top three.  

4. Several federal courts have approved of banding test scores into clusters.  

5. Test examiners need not prove their proficiency in taking exams that they judge. 

6. Courts need to keep examination questions secret. 
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